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Myanmar’s advocates continue to

NAY PYI TAW January 21

The oral hearings in the Gambia-Myanmar case are taking
place from 12 to 29 January at the International Court of Justice
in The Hague, the Netherlands. Myanmar delivered its first oral
arguments, from 10 am to 6 pm local time on 20 January, with
its lead counsel, Mr. Christopher Staker, and counsel, Mr. Sam-
Bloom Cooper and Ms. Leigh Lawrie KC, presenting the case.

Myanmar’s lawyers responded to The Gambia’s allegations,
with Mr. Stefan Talmon addressing The Gambia’s claim that
Myanmar intended to exterminate the Bengalis through the
spread of hate speech, and Ms. Alina Miron responding to
allegations of failure to prosecute and destruction of evidence.

Myanmar’s lawyer Sam-Bloom Cooper responded to allegations
of failure to meet the burden of proof, while Mr. Stefan Talmon
responded to The Gambia’s allegations concerning legal follow-
up issues. (The counterarguments of Myanmar’s counsels are

excerpted separately.)

Prof Stefan Talmon Presents Counterarguments at ICJ

Professor Stefan Talmon sub-
mitted the rebuttal arguments
on alleged hate speech and
propaganda for the case of The
Gambia versus Myanmar at the
International Court of Justice
in The Hague, the Netherlands,
on 20 January.

He stated: One of The Gam-
bia’s arguments is that the utt-
erances of Myanmar soldiers
are an indicator of genocidal
intent. You were presented on
screen with seven statements
which allegedly represented
“utterances of soldiers posted
online”. However, the Reuters
report that is adduced as evide-
nce does not even mention the
word “soldier”. All statements
are unattributed. One of the
seven statements is not even
included in the report. One of
the statements was a comment
on a news article on attacks
on police stations by Bengali
militants.

This example is only to show
that when the Court deals with
the statements put forward by
The Gambia, it needs to focus
very closely on the original state-
ments themselves. The Court
should take note of the fact that,
inmany cases, The Gambia does
not put forward the statement
itself but relies on secondary
sources, reports and news arti-
cles. Material of this nature is
of no evidential value.

The Gambia says that the
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Court must determine whether
Myanmar’s alleged use of hate
speech and propaganda “con-
stitutes an indicator of genocidal
intent.” In its presentation last
week, The Gambia referred
thirteen times to “anti-Rohingya
hate propaganda, and the hate-
ful utterances of Myanmar sol-
diers” - speech acts it considers
to be indicators of genocidal
intent. It comes as no surprise
that at the end of the presenta-
tion, The Gambia concluded
that such hate speech and utter-
ances are “conclusive indicators
of genocidal intent”.

This approach has no basis in
the Court’s case law. The Court
follows an “inference from a
pattern of conduct” approach.
The Court first establishes a
pattern of conduct from which
genocidal intent is then inferred.
So there is no direct inference
of genocidal intent from hate
speech or the tolerance of hate
speech.

The only question, therefore,
is whether hate speech and the
toleration of hate speech could
be relevant for establishing a
pattern of conduct from which
genocidal intent could be infe-
rred. A pattern of conduct has
been defined as “a consistent
series of acts carried out over
a specific period of time.” The
two elements of genocide must
be “linked”. It is the acts com-
mitted by the perpetrators of

the attacks on the protected
group that must form the pattern
of conduct from which the in-
ference is drawn. Extraneous
factors, such as hate speech
and toleration of hate speech,
would inevitably raise the que-
stion of their relationship to the
actual attacks and the question
of causation.

The Gambia’s hate speech
and propaganda argument is
thus irrelevant for establishing
an alleged general plan to de-
stroy the Bengali Muslim group
inwhole or in part by way of in-
ference from a pattern of con-
duct.

The Gambia would have to
show that the speech acts are
related to the particular cir-
cumstance in question and that
the only reasonable inference
from these acts was genocidal
intent. Considering the other in-
tents mentioned by The Gambia
itselfin its presentation, such as
intent toincite hatred or violence
against Bengali Muslims, or
intent to take “revenge”, an
intent to destroy would not be
the only reasonable inference
from these speech acts.

The Gambia’s attempts to
insinuate an orchestrated top-
down campaign of genocide led
by Myanmar’s Senior General
Min Aung Hlaing fail on the evi-
dence. When read in their con-
text and against the background
of the counter-terrorism ope-

rations, the snippets from the
General’s statements contain
no espousal of genocidal intent,
let alone a call for genocide, or
even simple violence.

There is no evidence of geno-
cidalintent in these or other sta-
tements by the Senior General.
Even if viewed in isolation, as
amatter of their ordinary mea-
ning, none of the statements
selectively relied on by The
Gambia calls for the physical
destruction of the group of the
Bangli Muslims, in whole or in
part, as such.

None of these statements
qualifies as direct and public
incitement to genocide or is
reflective of a genocidal intent
of its author. The Gambia tries
to gloss over this deficiency by
referring instead to “hate speech
and anti-group propaganda”
as an indicator of Myanmar’s
alleged genocidal intent.

Thereis, however; also another
flaw in The Gambia’s argument.
There is a difference between
hate speechin general, orinciting
discrimination or violence, and
incitement to commit genocide.
Incitement to commit genocide
requires more than incitement
to hatred or violence; it requires
genocidal intent on the part of
the instigator. The Gambia has
not proven any genocidal intent
on the part of the authors of the
alleged hate speech acts.

Thus, even if the hate speech

argument was relevant for esta-
blishing genocidal intent on
the part of Myanmar, which it
is not, The Gambia would have
to prove by conclusive evidence
that the authors of the hate
speech acts themselves had
genocidal intent. It has not done
So.

Even if the statements which
The Gambia refers to as “anti-
Rohingya hate speech and pro-
paganda” were relevant for
establishing genocidal intent,
The Gambia would still have to
prove by conclusive evidence
that these speech acts are re-
flective of genocidal intent on
the part of their author. It has
not done so.

Even if some of the state-
ments were reflective of geno-
cidal intent, the Gambia would
have to prove, by conclusive evi-
dence, that the speech acts in
question are attributable to
Myanmar. Again, The Gambia
has failed to do so.

Even if some statements by
individuals reflecting genocidal
intent could be attributed to
Myanmar, the State’s genocidal
intent cannot be established by
way of attributing the genocidal
intent of one or more individuals.
Accordingly, The Gambia’s
submissions on hate speech are
so far removed from, and fall
so short of proving genocidal
intent, that they cannot be sus-
tained.



»
(006 12212026

Tatmadaw News 119

Alina Miron Delivers Reply Arguments at ICJ

Alina Miron submitted the
rebuttal arguments on allega-
tions concerning the violation
of the obligation to punish and
the destruction of evidence for
the case of The Gambia versus
Myanmar at the International
Court of Justice in The Hague,
the Netherlands, on 20 Jan-
uary.

She stated: It now falls to me
to refute the allegations con-
cerning the obligation to punish
genocide, developed by The
Gambia in Chapter 11 of its
Counter-Memorial and Chapter
8 of its Reply. In essence, The
Gambia considers that Myan-
mar has failed in its obligation
to punish genocide because it
has not conducted a serious
investigation or brought pro-
ceedings in relation to the facts
brought to the Court's attention
and because it has attempted
to conceal evidence relating to
these events.

The Gambia does not show
how the failure to conduct seri-
ous investigations and the con-
cealment of evidence — assum-
ing these were established,
whichis not the case here—would
inthemselves contribute to the
destruction of the protected
group, when they are not part
of the actus reus. Nor does it
demonstrate how these facts
would retrospectively shed
light on the specific intention to
destroy a protected group that
the respondent State allegedly
had at the critical moments.

However, this interpretation
has not been validated by any
international case law, not even
by that invoked by The Gambia,
which, in oral proceedings, was
reduced to nothing.

The Gambia does not explain
how the Court could adopt the

approach it proposes, given that
it has nojurisdiction over indi-
vidual criminal responsibility
and that the Gambia itself attri-
butes the material acts in ques-
tion to members of the Myanmar
armed forces and police.

In any event, if the ultimate
objective of invoking the obli-
gation to prosecute is to bypass
the requirement to prove dolus
specialis or to attribute cer-
tain potentially criminal acts
to Myanmar, it is bound to fail.
Indeed, while The Gambia was
unable to provide evidence of
this in its demonstration of
the commission of genocide,
it cannot dispense with this
requirement by invoking a com-
plementary but distinct res-
ponsibility for failure to rep-
ress.

Since The Gambia has failed
to fulfilits burden of proving that
genocide was committed, there
is simply no need to examine
the allegations of impunity
and destruction of evidence.
It is therefore for the sake of
completeness that I will show
that Myanmar did not fail to
fulfil its obligation under the
Convention to punish genocide.

The obligation to punish,
like the obligation to prevent,
is an obligation of conduct and
not of result, as stated by The
Gambia. The parties to the Con-
vention have an obligation to
use all appropriate means at
their disposal to punish those
responsible for genocide. A
contracting party is only liable
if it has manifestly failed to
implement the measures avail-
able to it for this purpose.

What is certain is that the
obligation to punish is only
enforceable against a Party if
the alleged acts fall within the

scope of the Convention. This
requirement is linked to the
Convention's scope ratione ma-
teriae. However, Gambia tends
to accuse Myanmar of failing
to punish "crimes/atrocities
committed against the Rohingya
in general or; more specifically,
'war crimes’ committed during
the anti-terrorist operations of
2016 and 2017. It is clear, howe-
ver, that the obligation to punish
under the Convention applies
only to acts referred to in Article
III of the Convention.

The fact that certain crimes
may have gone unpunished or
concealed does not mean that
they constituted genocide. In
order to hold Myanmar accoun-
table for its obligation to punish,
The Gambia must demonstrate
that genocide was likely com-
mitted. These minimum details
are necessary to determine wh-
ether the facts and conduct in
question are likely to fall within
the scope of the Convention.
However, as my colleagues have
shown, The Gambia's allega-
tions are singularly lacking in
precision.

It is still by denying the dis-
cretionary power of the terri-
torial State that The Gambia
can assert that the absence of
prosecution constitutes in itself
proof of a clear violation of the
obligation to punish, when in fact
it is a matter of exercising the
power to assess evidence and
qualify the facts. Here too, the
Gambia is positing as a premise
what it must prove. In this case,
it must prove that the absence
of prosecution is a manifest
violation of the obligation to
prosecute - in this case, this
implies reasonable grounds to
believe that genocide was com-
mitted by the persons whom

Myanmar should have prose-
cuted. In the absence of such
evidence, and given that the
obligation to punish is a duty of
diligence, The Gambia cannot
suggest that the absence of
prosecution or conviction con-
stitutes ipso facto a breach of
the obligation to punish.

Finally — and again, to an ex-
cessive degree - Myanmar has
prosecuted certain members
ofits armed forces for acts com-
mitted during anti-terrorist op-
erations and some have been
sentenced to prison terms. Mo-
reover, The Gambia acknow-
ledges this, while downplaying
these examples — because it
considers the sentences unsatis-
factory.

Finally, there are the allega-
tions of systematic destruction
of "Rohingya villages" by fire or
bulldozers, which The Gambia
considers to be evidence of
dolus specialis on two counts:
as an "indicator of genocide"
and as a practice of destroying
evidence to "conceal the crime".
In reality, The Gambia's alle-
gations regarding the destruc-
tion of evidence suffer from the
same deficiencies in narrative
and evidence as the allegations
of genocidal acts. My colleagues
have analysed them at length,
and I will be brief. Here, too,
many questions arise about
the relevance of the lengthy
discussions our opponents have
devoted to this issue.

How could these facts con-
stitute evidence of genocide?
In themselves, they do not con-
stitute either actus reus or dolus
specialis. The Gambia does not
even dispute this.

The Gambia conflates alle-
gations relating to events during
the 2016- and 2017 counter-te-

rrorism operations with those
relating to subsequent events.
Myanmar accepts that des-
truction of homes took place
during the counter-terrorism
operations, but these were
aimed at legitimate military
targets. Other destruction was
caused by the ARSA.

Contrary to what Gambia
claims, the destruction is far
from widespread. I would never-
theless point out that, despite
the tendency to generalize geo-
graphically, which is also present
in the allegations concerning
the destruction of evidence,
hundreds of Bengali Muslim
villages in northern Rakhine
State were not affected.

Ifinally come to the allegations
concerning Myanmar's lack of
cooperation with certain United
Nations bodies, in particular
the investigative mechanism
and the Special Rapporteur on
the situation of human rights.

Myanmar has explained, in its
communications with the United
Nations and in its submissions
in the present case, that its re-
fusal to recognize the mandate
of the fact-finding mission was
motivated by its doubts about its
impartiality. The same applies
to the investigative mechanism
established after the fact-find-
ing commission. It is not sur-
prising that The Gambia, whose
caserelies heavily on the reports
of these bodies, does not give
credence to Myanmar's con-
cerns about the investigative
methods on which the work of
these bodies is based. I would
emphasize that Myanmar has
the right to challenge them
and their conclusions without
this constituting "evidence" of
dolus specialis or a violation of
the obligation to punish.

Sam-Bloom Cooper Presents Rebuttal Arguments at ICJ

Mr. Sam-Bloom Cooper, Advo-
cate for Myanmar, submitted
the rebuttal arguments that
genocide has not been esta-
blished for the case of The Gam-
bia versus Myanmar at the In-
ternational Court of Justice in
The Hague, the Netherlands,
on 20 January.

He stated: I will present to
you now the reasons why The
Gambia has failed to prove the
acts have been committed that
constitute the actus reus of
genocide; or any such acts were

committed with the requisite
dolus specialis (or specific
intent) physically or biologically
to destroy the claimed group
as such.

The Gambia’s evidence also
lacks weight due to the perva-
sive anonymity of the ultimate
sources of information, and the
fact that the FFM reports and
other reports relied upon were
not the product of a court, or
court-like process. It is another
extraordinary feature of this
case that not even the Applicant,

let alone Myanmar or the Court,
knows the identities of the vast
majority of witnesses in this case.
I turn now to deal specifically
with the events 0f2016 and 2017.

In the Croatia case, this Court
held that the term “killing” in
Article IT (a) does not apply to
civilian deaths occurring as a
result of use of force exclusively
directed against military tar-
gets, if the civilian deaths were
not caused deliberately Analo-
gously, it will not apply to the
death of armed persons enga-

ged in committing a terrorist
attack, in the course of a nece-
ssary military or security ope-
ration; or to civilian deaths dur-
ing such operations, if such
operations were exclusively
directed at legitimate targets,
and the civilian casualties were
not caused deliberately.
Throughout its case, The
Gambia does not attempt to
quantify how many of those who
allegedly died in the operations
of 2016 and 2017 were actively
participating in the violence.

Instead, The Gambia merely
refers to the FFM’s unverified
‘death toll’ figures and the vague
and generalized claim that
the operations in August 2017
“directly resulted in more than
10,000 deaths”. The evidence

presented by The Gambia.
While there is no specific nu-
meric threshold in respect
of killings within Article II (a),
given the estimated size of
the Bengali population in nor-
thern Rakhine State before
See Page - 20 »
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August 2017 was approxima-
tely 1.4 million, The Gambia’s
estimated number of deaths
would have been insufficient
to contribute to the physical or
biological destruction of the
group, and would have been
incapable of bringing about its
physical destruction.

I turn next to paragraph (b)
of Article II, which refers to
“causing serious bodily or men-
tal harm to members of the
group”. Paragraph (b) applies
only to acts of intentionally ca-
using serious bodily or mental
harm. Thus, this provision does
not extend to bodily or mental
harm inflicted by combatants
on each other in the course of
battle in armed conflict. Nor
does it extend to serious harm
inflicted upon insurgents or
terrorists in battle or during law
enforcement operations. Nor
does it extend to unintentional
collateral casualties in the course
of such operations.

Restrictions on, or depriva-
tion of, food must be more than
“occasional denials of food
supplies”, but must be “of a sys-
tematic or general nature”,
“calculated to bring about the
physical destruction in whole
or in part” of the group. It is
perhaps telling that The Gam-
bia elected to remove the very
section of the FFM dedicated
to “Access to food and malnu-
trition” from its Annexe of its
Memorial. It does not support
its case.

The Gambia fails to identify
any evidence of deliberate de-
privation of medical care, let
alone any restriction on medi-
cal care that comes close to
meeting the threshold within
Article II (c).

The Gambia does not show
that the movement of part of
the population to Bangladesh
occurred “in circumstances
calculated to result in the total
or partial physical destruction
of the group”.

The Gambia has not addre-
ssed how any of these alleged
acts constitute measures cal-
culated to bring about the phy-
sical or biological destruction
of the Bengali population as
such. To the contrary, the evi-
dence shows that Bengalis have
readily been able to marry,
procreate, and earn a living in
northern Rakhine State. An
illuminating example of evide-
nce in this regard is to be found
within The Gambia’s own evi-
dence, such that 51 of 55 (i.e.

93 percent) of The Gambia’s
signed witness statements
originate from married per-
sons, and that 50 of 55 (i.e. 91
percent) are parents to chil-
dren, with on average five-
each.

I now proceed to paragraph
(d) of Article II, which refers
to “imposing measures inten-
ded to prevent births within
the group”. According to The
Gambia, the actus reus of this
paragraph is satisfied by what is
alleged to be a high prevalence
of rape and other brutal forms
of sexual violence. The Gambia
claims that such acts impaired
the willingness and ability of
alleged victims to procreate,
both because it affected their
possibility of marriage, and
because the trauma has led
them not to procreate.

Put shortly, this argument
fails for the same reasons it was
rejected in the Croatia case, in
that there was no evidence “that
the acts of sexual violence were
perpetrated to prevent births
within the group”.

The Gambia’s evidence does
not show that any alleged acts
of rape and sexual violence
committed during Myanmar’s
military operations have, in
fact, prevented meaningful
numbers from finding spouses
or procreating,.

The Gambia does not specify
exactly when or where these
particular alleged incidents
are said to have taken place,
or the evidential basis for the
assertion. Nor does The Gambia
establish by evidence any causal
nexus between any alleged
incident of sexual violence and
the prevention of any births.

The first feature of the evi-
dence to be considered is the
existence and activities of ARSA
in the region, and the context
in which the operations of 2016
and 2017 took place. In short,
ARSA was a serious threat. It
was both necessary and justi-
fied to deploy military force to
confront such a threat when it
commenced its attacks.

Accordingly, Myanmar dis-
seminated Rules of Engage-
ment, which are accepted as
being consistent with interna-
tionally-recognized standards,
to its command headquarters
and on pocket-cards to its per-
sonnel, in advance of conduc-
ting the operations. Such a
step, to place limits on the use
of military force, is manifestly
at odds with the intent on the
part of the State to destroy the

protected group.

First, the operations in Oct-
ober 2016 only began after
there had been a series of coo-
rdinated ARSA attacks upon
security personnel and infra-
structure in Maungdaw and
Rathedaung townships. On
this occasion, ARSA’s campaign
of violence extended to more
than 50 locations and involved
many killings of non-Muslim
civilians, not least at Kha Maung
Seik.

Since early September 2017,
the threat from ARSA to civilians
and state security personnel has
diminished, and accordingly,
there have been no comparable
military operations. The Gambia
makes not a single allegation,
and has not adduced any evi-
dence, of any killings or other
serious acts of violence which
it claims amount to demon-
strations of genocidal intent by
the Myanmar security services
against Bengalis since that
date, more than 8 years ago. The
Gambia has no explanation for
how or why the violent expre-
ssion of its alleged genocidal
intent, said to be underpinned by
a “deep-seated hatred”, simply
evaporated after seven days in
late August 2017.

Accordingly, following the
2016 attacks, certain security
measures were implemented,
which included: requiring resi-
dents to remove fences from
their homes; confiscating items
that could be used as weapons,
such as large knives; and im-
posing curfews, which applied
to Bengali and non-Bengali
residents alike.

To these alleged preparatory
genocidal measures, The Gam-
bia falsely suggests that Myan-
mar used starvation as ameans
of weakening the population and
preparing it for destruction.
This is, again, a claim without
evidential support and simply
wrong for the reasons given by
Ms. Lawrie. In fact, the available
evidence positively shows that
Myanmar ensured the supply
offood to affected Bengali com-
munities, as security conside-
rations would allow.

Itis beyond doubt that a tight
geographical nexus exists bet-
ween ARSA activity and res-
ponsive military operations.
As Ms. Lawrie and I have set
out in detail in respect of all 46
specific locations where geno-
cidal violence is alleged, without
exception, military operations
were conducted only at, or in
direct proximity to, locations

where ARSA had attacked or
was known to be active.

The Gambia uncritically ado-
pts, and presents as conclusive,
the FFM’s ‘reasonable grounds’
estimate of “more than 10,000
deaths” as having been the
direct result of the military
operations in August 2017. By
contrast, the total figure of “520
people killed” (comprising 376
ARSA fighters, 131 “ethnic/
Hindu/Bengali people” and 13
“members of security force”),
as recorded by Myanmar, is
dismissed by the FFM merely
because it does not conform to
its own estimate.

In any event, even if The
Gambia’s contended figure of
10,000 deaths was proven, and
evenif every one of those deaths
was an intentional killing such
as to come within Article II (a),
this number would still be “small
in relation to the size of the
targeted part of the group”, to
follow the language of the Court
inthe Croatia case. The alleged
targeted group of Bengalis in
this case stood at approxima-
tely 1.4 million. The disputed
figure of some 10,000 fatalities
constitutes some 0.7 percent
of the total, which is about the
same —in fact slightly less - than
considered in Croatia.

In particular, at the time of
the military operations of 2016
and 2017, 126,000 Bengalis were
living in IDP camps in Rakhine
State. There is no evidence that
any of them were subjected
to any military operations or
other form of violence at all.
There is also no evidence that
conditions in those camps were
such as to lead to the physical
or biological destruction of those
living there.

Testimony from multiple
IIMM witnesses reveals that
the military would: ask them
why they were leaving; or, tell
them not to leave Myanmar; or,
tell them they could go where
they wished; or, photograph
them in groups; or, direct them
where to go; or, they simply
ignored them. Moreover, Myan-
mar denies that sexual violence
took place in the manner or on
the scale alleged, and this has
not been proved by The Gambia.

Myanmar accepts that, follo-
wing the 2016 military opera-
tions, there were numerous
arrests, detentions and pro-
secutions of Bengalis, mostly
men, allegedly involved in
ARSA’s attacks. This was not
indiscriminate targeting of
any or all Bengalis, but only
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those reasonably suspected
of involvement in ARSA’s vio-
lence.

The Gambia claims that th-
ere was a deliberate targeting
of Bengali leaders and that
“Myanmar systematically de-
tained, tortured and killed—
often in public view—Rohingya
community leaders, including
religious leaders, throughout
northern Rakhine State.” It rests
on the most tenuous, anony-
mous, summary hearsay evi-
dence that does not even indi-
cate who or what the source
was, nor when, where, or how
any such alleged incidents are
said to have taken place. It is
little more than an assertion,
from which no pattern of con-
duct can be said to arise, nor
from which an inference of
genocidal intent could reason-
ably be inferred.

There was no “consistent
pattern of conduct” from which
an intent to destroy any prote-
cted group as such can be infe-
rred. While there was a signi-
ficant number of casualties in
three locations where the most
intense clashes with ARSA took
place, in the other 43 locations,
alleged violence and loss of life
were far less, and often minimal
or even non-existent. Without
exception, the counter terrorism
operations were responsive to
ARSA violence.

Myanmar’s operations were
only conducted in locations
proximate to those where ARSA
was active; Bengali villages
where ARSA was not active
were simply not subject to any
form of military engagement.
Indeed, many Bengali villages
were completely untouched.

The operations were short-
lived, lasting only a matter of
days. No allegations of homicide,
or even an assault, post-date
5 September 2017, which begs
the question why expression
of the alleged genocidal intent
disappeared so precipitously
and remained so?

Myanmar did not attempt to
harm a single individual out of
126,000 Bengali Muslims living
in the Internally Displaced
Persons camps in Rakhine State,
who, on any view, would have
been supremely vulnerable to
destruction had a genocidal
intent existed. Myanmar is
confident that this Court will
carefully and fairly assess all of
the evidence, and when it does,
will conclude that genocide has
not been established, and did
not take place.
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Prof Stefan Talmon delivers rebuttal arguments at ICJ

Professor Stefan Talmon pre-
sented the rebuttal arguments
on alleged legal consequences
for the case of The Gambia ver-
sus Myanmar at the Interna-
tional Court of Justice in The
Hague, the Netherlands, on 20
January.

He stated: My task this after-
noon is to deal with the reme-
dies claimed by The Gambia
for the alleged violations of the
Genocide Convention and the
Provisional Measures Order
of 23 January 2020.

There is no question of reme-
dies because The Gambia has
not established by fully conclu-
sive evidence that Myanmaris in
breach of any of its obligations
under the Convention or the
Court’s Order.

The Gambia, as a non-injured
State, requests a declaration
that Myanmar has violated its
obligations under the Genocide
Convention and an order that
it shallimmediately cease any
ongoing violation of the Conven-
tion. In addition, it requests
the Court to order Myanmar to
provide assurances and gua-
rantees of non-repetition, and
declare that it must make repa-
ration in the interest of the
alleged victims of genocide,
including a long list of specific
acts of restitution, as well as
compensation and additional
means of satisfaction.

When dealing with remedies,
three questions must be distin-
guished: First, whether the Co-
urt has jurisdiction to entertain
a particular remedy; Second,
whether there is a legal basis
for the remedy claimed; and
Third, whether the factual and
legal requirements of the legal
basis are met. I will deal with
these three questions in turn.

Myanmar submits that the
Court does not have jurisdiction
to entertain a claim by a non-
injured State like The Gambia
for reparation in the interest
of alleged victims of genocide.

Article IX provides that the
Court may decide disputes “re-
lating to the responsibility of a
State for genocide”. The Court’s
jurisdiction with regard to re-
medies thus depends on what
is meant by the term “responsi-
bility of a State for genocide.”

The term “responsibility of
a State” must be interpreted
inlight of “the rules of general
international law ... on respon-
sibility of States for internatio-
nally wrongful acts.” These
general rules on State respon-
sibility do not provide for repa-
ration to individual victims of
violations of international law,
but for reparation to their State.

The term “reparation” is
understood as “reparation for
the injury caused”. Under the
general rules of State respon-
sibility, only the State is injured
—eitheritself or through its na-
tionals. The Court’s jurisdiction
under Article IX concerning
reparation is thus limited to
inter-State responsibility.

In the Bosnia case, the Court
held that “a finding that ‘the
Court has jurisdiction’ ... does
not necessarily prevent subse-
quent examination of any juris-
dictional issues later arising
that have not been resolved,
with the force of res judicata.”
In that case, the Court distingui-
shed between a finding on the
existence of jurisdiction and
on the extent of jurisdiction.
A finding that the Court had
jurisdiction did not preclude a
later decision on the extent of
that jurisdiction. The question

of what kind of remedies the
Court may entertain under
Article IX of the Genocide Con-
vention concerns the extent of
its jurisdiction. This question
was not addressed, let alone
decided in the Court’s Preli-
minary Objections Judgment.
The question has thus not been
resolved with the force of res
judicata.

It is submitted that, in light of
the meaning of the term “res-
ponsibility of a State for ge-
nocide” in Article IX, the Court
should decide now that its
jurisdiction does not extend
to claims for reparation in the
interest of alleged victims of
genocide, because the alleged
victims themselves do not have
aright to claim reparation under
the Genocide Convention.

The Preliminary Objections
Judgment neither addressed
nor decided the question of
whether there is a legal basis
for the remedies claimed by
The Gambia. That question was
therefore not decided with the
force of res judicata in the Pre-
liminary Objections Judgment,
as claimed by The Gambia. The
Court would have to decide this
question now if it found a viola-
tion of the Genocide Convention
and that it had jurisdiction to
entertain a claim for reparation
inthe interest of alleged victims
of genocide.

Such a claim cannot be based
on the Basic Principles and
Guidelines on the Right to a
Remedy and Reparation for
Victims of Gross Violations of
International Human Rights
Law and Serious Violations of
International Humanitarian
Law. The Basic Principles and
Guidelines are not legally bin-
ding and do not create any legal

obligation under international
law to make reparation directly
to the alleged victims of geno-
cide. Even less so do they esta-
blish a right on the part of non-
injured States to claim repa-
ration in the interest of the
alleged victims.

The Gambia relies for its re-
paration claim also on Article
48, paragraph 2 (b), of the ILC’s
Articles on State Responsi-
bility, according to which non-
injured States may claim from
the responsible State perfor-
mance of the obligation of repa-
ration in the interest of the
beneficiaries of obligations
erga omnes partes. However,
this provision is not reflective of
customary international law, as
shown in detail in Myanmar’s
Counter-Memorial.

If The Gambia wants to rely
on Article 48, paragraph 2 (b),
it must prove its customary in-
ternational law status. It has
not done so. There is no constant
and widespread State practice,
let alone opinio juris, for a right
to claim reparation in the inte-
rest of the beneficiaries of obli-
gations erga omnes partes.
Claims by three States in ongoing
litigation are hardly capable of
establishing a rule of customary
international law, especially if
such claims are opposed by
the respondent States in the
proceedings in question.

The existence of a right under
general international law can-
not be based on flawed logical
deductions. That a non-injured
State may invoke responsibility
for erga omnes partes violations
does not automatically equate
to aright to claim reparation in
the interest of the beneficiaries
of the obligation breached. As
the Court held inits Preliminary

Objections Judgment in the
present case, “any State party
to the Genocide Convention
may invoke the responsibility
of another State party ... with
aview to determining the alle-
ged failure to comply with its
obligations erga omnes partes
under the Convention and to
bringing that failure to an end.”
There was no mention of brin-
ging a claim for reparation,
despite such a claim having
been expressly raised in The
Gambia’s application instituting
proceedings.

The Gambia has also not ex-
plained how it has established
the interest of the alleged vi-
ctims. As there are different
forms of reparation, the alle-
ged victims may prefer com-
pensation over restitution. Con-
sidering also that Bengali Mu-
slims resident in Myanmar
would, as taxpayers, indirectly
be paying for their own com-
pensation, they may be content
with declaratory relief.

The Gambia rather seeks an
abstract and general declara-
tion by the Court that Myanmar
must make restitution or pay
compensation for any damage
caused, without specifying that
damage, in the hope of extrac-
ting from Myanmar maximum
amounts of money in subsequent
negotiations. The Court’s task,
however; is not to make abstract
statements of law but to settle
concrete disputes. The Court
has never ordered compensa-
tion for abreach of a Provisional
Measures Order because it has
considered satisfaction by way
of a declaration of breach the
“adequate form” of reparation.
The request for any other reme-
dies should be dismissed as
being without any legal basis.

Public Notice for Elimination of Violence

and property of innocent people.

activities, is to protect the lives and property of the general public.

1. Declaring themselves to be “for the people”, the so-called CRPH, NUG and PDF terrorist groups are lawlessly killing Buddhist monks, civil servants
including schoolteachers, and members of the general public, as well as looting and robbing.
2. Not encouraging, supporting, or assisting “CRPH”, “NUG”, and “PDF” terrorists, who are intimidating and killing people and committing destructive

3. Giving information secretly to the authorities on terrorists and on possession and transport of weapons/ammunition is tantamount to protecting the lives
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