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Myanmar’s advocates continue to respond

in Gambia-Myanmar ¢

L WA

ase

Nay Pyi Taw January 21

The oral hearings in the
Gambia—Myanmar case are
taking place from 12 to
29 January at the Interna-
tional Court of Justice in
The Hague, the Netherlands.
Myanmar delivered its first
oral arguments, from 10
am to 6 pm local time on
20 January, with its lead
counsel, Mr Christopher
Staker, and counsel, Mr
Sam-Bloom Cooper and Ms
Leigh Lawrie KC, presenting
the case.

Myanmar’s lawyers re-
sponded to The Gambia’s
allegations, with Mr Ste-
fan Talmon addressing The

Gambia’s claim that Myan-
mar intended to exterminate
the Bengalis through the
spread of hate speech, and
Ms Alina Miron responding
to allegations of failure to
prosecute and destruction of
evidence.

Myanmar’s lawyer Sam-
Bloom Cooper responded
to allegations of failure to
meet the burden of proof,
while Mr Stefan Talmon
responded to The Gambia’s
allegations concerning legal
follow-up issues. (The coun-
terarguments of Myanmar’s
counsels are excerpted sepa-
rately.)

100

Professor Stefan Talmon submitted the rebuttal argu-
ments on alleged hate speech and propaganda for the case
of The Gambia versus Myanmar at the International Court
of Justice in The Hague, the Netherlands, on 20 January.

He stated: One of The Gambia’s arguments is that
the utterances of Myanmar soldiers are an indicator of
genocidal intent. You were presented on screen with seven
statements which allegedly represented “utterances of
soldiers posted online”. However, the Reuters report that
is adduced as evidence does not even mention the word
“soldier”. All statements are unattributed. One of the seven
statements is not even included in the report. One of the
statements was a comment on a news article on attacks
on police stations by Bengali militants.

This example is only to show that when the Court deals
with the statements put forward by The Gambia, it needs to
focus very closely on the original statements themselves.
The Court should take note of the fact that, in many cases,
The Gambia does not put forward the statement itself but
relies on secondary sources, reports and news articles.
Material of this nature is of no evidential value.

The Gambia says that the Court must determine
whether Myanmar’s alleged use of hate speech and propa-
ganda “constitutes an indicator of genocidal intent.” In its
presentation last week, The Gambia referred thirteen times
to “anti-Rohingya hate propaganda, and the hateful utter-
ances of Myanmar soldiers” — speech acts it considers to be
indicators of genocidal intent. It comes as no surprise that
at the end of the presentation, The Gambia concluded that
such hate speech and utterances are “conclusive indicators
of genocidal intent”.

This approach has no basis in the Court’s case law. The
Court follows an “inference from a pattern of conduct”
approach. The Court first establishes a pattern of conduct
from which genocidal intent is then inferred. So there is
no direct inference of genocidal intent from hate speech
or the tolerance of hate speech.

Prof Stefan Talmon Presents Counterarguments at 1CJ

The only question, therefore, is whether hate speech
and the toleration of hate speech could be relevant for es-
tablishing a pattern of conduct from which genocidal intent
could be inferred. A pattern of conduct has been defined
as “a consistent series of acts carried out over a specific
period of time.” The two elements of genocide must be
“linked”. It is the acts committed by the perpetrators of the
attacks on the protected group that must form the pattern
of conduct from which the inference is drawn. Extraneous
factors, such as hate speech and toleration of hate speech,
would inevitably raise the question of their relationship to
the actual attacks and the question of causation.

The Gambia’s hate speech and propaganda argument
is thus irrelevant for establishing an alleged general plan
to destroy the Bengali Muslim group in whole or in part
by way of inference from a pattern of conduct.

The Gambia would have to show that the speech acts
are related to the particular circumstance in question and
that the only reasonable inference from these acts was
genocidal intent. Considering the other intents mentioned
by The Gambia itself in its presentation, such as intent
to incite hatred or violence against Bengali Muslims, or
intent to take “revenge”, an intent to destroy would not
be the only reasonable inference from these speech acts.

The Gambia’s attempts to insinuate an orchestrated
top-down campaign of genocide led by Myanmar’s Senior
General Min Aung Hlaing fail on the evidence. When read
in their context and against the background of the counter-
terrorism operations, the snippets from the General’s state-
ments contain no espousal of genocidal intent, let alone a
call for genocide, or even simple violence.

There is no evidence of genocidal intent in these or
other statements by the Senior General. Even if viewed in
isolation, as a matter of their ordinary meaning, none of
the statements selectively relied on by The Gambia calls
for the physical destruction of the group of the Bangli
Muslims, in whole or in part, as such.

None of these statements qualifies as direct and pub-
lic incitement to genocide or is reflective of a genocidal
intent of its author. The Gambia tries to gloss over this
deficiency by referring instead to “hate speech and anti-
group propaganda” as an indicator of Myanmar’s alleged
genocidal intent.

There is, however, also another flaw in The Gambia’s
argument. There is a difference between hate speech in
general, or inciting discrimination or violence, and incite-
ment to commit genocide. Incitement to commit genocide
requires more than incitement to hatred or violence; it
requires genocidal intent on the part of the instigator. The
Gambia has not proven any genocidal intent on the part of
the authors of the alleged hate speech acts.

Thus, even if the hate speech argument was relevant
for establishing genocidal intent on the part of Myanmar,
which it is not, The Gambia would have to prove by con-
clusive evidence that the authors of the hate speech acts
themselves had genocidal intent. It has not done so.

Even if the statements which The Gambia refers to
as “anti-Rohingya hate speech and propaganda” were
relevant for establishing genocidal intent, The Gambia
would still have to prove by conclusive evidence that these
speech acts are reflective of genocidal intent on the part
of their author. It has not done so.

Even if some of the statements were reflective of
genocidal intent, the Gambia would have to prove, by
conclusive evidence, that the speech acts in question are
attributable to Myanmar. Again, The Gambia has failed
to do so.

Even if some statements by individuals reflecting
genocidal intent could be attributed to Myanmar, the
State’s genocidal intent cannot be established by way of
attributing the genocidal intent of one or more individuals.
Accordingly, The Gambia’s submissions on hate speech
are so far removed from, and fall so short of proving
genocidal intent, that they cannot be sustained.

the lives and property of the general public.

people.

Public Notice for Elimination of Violence

1. Declaring themselves to be “for the people”, the so-called CRPH, NUG and PDF terrorist groups are lawlessly killing Buddhist monks, civil servants including schoolteachers,
and members of the general public, as well as looting and robbing.
2. Not encouraging, supporting, or assisting “CRPH”, “NUG”, and “PDF” terrorists, who are intimidating and killing people and committing destructive activities, is to protect

3. Giving information secretly to the authorities on terrorists and on possession and transport of weapons/ammunition is tantamount to protecting the lives and property of innocent
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Alina Miron submitted the rebuttal arguments on allega-
tions concerning the violation of the obligation to punish
and the destruction of evidence for the case of The Gambia
versus Myanmar at the International Court of Justice in The
Hague, the Netherlands, on 20 January.

She stated: It now falls to me to refute the allegations
concerning the obligation to punish genocide, developed
by The Gambia in Chapter 11 of its Counter-Memorial and
Chapter 8 of its Reply. In essence, The Gambia considers
that Myanmar has failed in its obligation to punish geno-
cide because it has not conducted a serious investigation or
brought proceedings in relation to the facts brought to the
Court's attention and because it has attempted to conceal
evidence relating to these events.

The Gambia does not show how the failure to conduct
serious investigations and the concealment of evidence
— assuming these were established, which is not the case
here — would in themselves contribute to the destruction
of the protected group, when they are not part of the actus
reus. Nor does it demonstrate how these facts would retro-
spectively shed light on the specific intention to destroy a
protected group that the respondent State allegedly had at
the critical moments.

However, this interpretation has not been validated by
any international case law, not even by that invoked by The
Gambia, which, in oral proceedings, was reduced to nothing.

The Gambia does not explain how the Court could adopt
the approach it proposes, given that it has no jurisdiction
over individual criminal responsibility and that the Gambia
itself attributes the material acts in question to members of
the Myanmar armed forces and police.

In any event, if the ultimate objective of invoking
the obligation to prosecute is to bypass the requirement
to prove dolus specialis or to attribute certain potentially
criminal acts to Myanmar, it is bound to fail. Indeed, while
The Gambia was unable to provide evidence of this in its
demonstration of the commission of genocide, it cannot dis-
pense with this requirement by invoking a complementary
but distinct responsibility for failure to repress.

Since The Gambia has failed to fulfil its burden of prov-
ing that genocide was committed, there is simply no need
to examine the allegations of impunity and destruction of
evidence. It is therefore for the sake of completeness that I
will show that Myanmar did not fail to fulfil its obligation
under the Convention to punish genocide.

Alina Miron Delivers Reply Arguments at ICJ

The obligation to punish, like the obligation to prevent,
is an obligation of conduct and not of result, as stated by
The Gambia. The parties to the Convention have an obliga-
tion to use all appropriate means at their disposal to punish
those responsible for genocide. A contracting party is only
liable if it has manifestly failed to implement the measures
available to it for this purpose.

What is certain is that the obligation to punish is only
enforceable against a Party if the alleged acts fall within
the scope of the Convention. This requirement is linked to
the Convention's scope ratione materiac. However, Gambia
tends to accuse Myanmar of failing to punish "crimes/atroci-
ties committed against the Rohingya in general or, more
specifically, 'war crimes’ committed during the anti-terrorist
operations of 2016 and 2017. It is clear, however, that the
obligation to punish under the Convention applies only to
acts referred to in Article III of the Convention.

The fact that certain crimes may have gone unpunished
or concealed does not mean that they constituted genocide.
In order to hold Myanmar accountable for its obligation to
punish, The Gambia must demonstrate that genocide was
likely committed. These minimum details are necessary to
determine whether the facts and conduct in question are
likely to fall within the scope of the Convention. However,
as my colleagues have shown, The Gambia's allegations are
singularly lacking in precision.

It is still by denying the discretionary power of the ter-
ritorial State that The Gambia can assert that the absence
of prosecution constitutes in itself proof of a clear viola-
tion of the obligation to punish, when in fact it is a matter
of exercising the power to assess evidence and qualify the
facts. Here too, the Gambia is positing as a premise what
it must prove. In this case, it must prove that the absence
of prosecution is a manifest violation of the obligation to
prosecute — in this case, this implies reasonable grounds to
believe that genocide was committed by the persons whom
Myanmar should have prosecuted. In the absence of such
evidence, and given that the obligation to punish is a duty
of diligence, The Gambia cannot suggest that the absence
of prosecution or conviction constitutes ipso facto a breach
of the obligation to punish.

Finally — and again, to an excessive degree — Myanmar
has prosecuted certain members of its armed forces for acts
committed during anti-terrorist operations and some have
been sentenced to prison terms. Moreover, The Gambia

acknowledges this, while downplaying these examples —
because it considers the sentences unsatisfactory.

Finally, there are the allegations of systematic destruc-
tion of "Rohingya villages" by fire or bulldozers, which The
Gambia considers to be evidence of dolus specialis on two
counts: as an "indicator of genocide" and as a practice of
destroying evidence to "conceal the crime". In reality, The
Gambia's allegations regarding the destruction of evidence
suffer from the same deficiencies in narrative and evidence
as the allegations of genocidal acts. My colleagues have
analysed them at length, and I will be brief. Here, too, many
questions arise about the relevance of the lengthy discus-
sions our opponents have devoted to this issue.

How could these facts constitute evidence of genocide?
In themselves, they do not constitute either actus reus or
dolus specialis. The Gambia does not even dispute this.

The Gambia conflates allegations relating to events
during the 2016- and 2017 counter-terrorism operations
with those relating to subsequent events. Myanmar accepts
that destruction of homes took place during the counter-
terrorism operations, but these were aimed at legitimate
military targets. Other destruction was caused by the ARSA.

Contrary to what Gambia claims, the destruction is
far from widespread. I would nevertheless point out that,
despite the tendency to generalize geographically, which is
also present in the allegations concerning the destruction of
evidence, hundreds of Bengali Muslim villages in northern
Rakhine State were not affected.

I finally come to the allegations concerning Myanmar's
lack of cooperation with certain United Nations bodies,
in particular the investigative mechanism and the Special
Rapporteur on the situation of human rights.

Myanmar has explained, in its communications with the
United Nations and in its submissions in the present case,
that its refusal to recognize the mandate of the fact-finding
mission was motivated by its doubts about its impartiality.
The same applies to the investigative mechanism established
after the fact-finding commission. It is not surprising that
The Gambia, whose case relies heavily on the reports of
these bodies, does not give credence to Myanmar's concerns
about the investigative methods on which the work of these
bodies is based. I would emphasize that Myanmar has the
right to challenge them and their conclusions without this
constituting "evidence" of dolus specialis or a violation of
the obligation to punish.

Traders supply large volume of dried mack-
erel fish to Yangon market in December

Kangyidaunt Township sells
Kyapyan paddy to Yangon

Ngaputaw January 21

Local traders from Ngaputaw
Township of Ayeyawady Region
supplied a large volume of dried
mackerel fish to Yangon market in
December, said Daw Myint My-
int Win, the owner of the fishery
product trading depot in Ngaputaw
Township.

Only up to 45,000 viss of dried
mackerel fish were sold from
Ngaputaw Township to the Yan-
gon market during the one-month
period in November 2025, while
up to 66,000 viss were shipped and
sold within one month from 1 to 31
December 2025.

“We systematically process

locally produced dried marine
mackerel and mainly ship and sell
it to the Yangon market. During the
past month, we sold up to 66,000
viss. Shipments are continuing as
demand from the Yangon market for
locally produced products remains
strong.

The dried marine fish currently
being traded were produced during
the summer season. Dried marine
fish continues to see strong demand

{ because it is widely consumed

domestically,” said Daw Myint
Myint Win.

In Ngaputaw Township, fish-
eries product traders process fish

f paste and dried fish and ship dried
- | fish, including locally produced
| dried mackerel, to the Yangon mar-
- ket. It is reported that dried mack-

erel is currently trading at up to

5 K34,000 per viss. Kyaw Kyaw Lin

market in December

Kangyidaunt January 21

Local merchants from Kangy-
idaunt Township of Ayeyawady
Region sold Kyapyan strain of paddy
to Yangon market in December, said
Daw Thiri Swe, the owner of rice
and paddy trading wholesale centre
in Kangyidaunt Township.

Itis learned that only up to 45,000
baskets of Kyapyan paddy were
shipped and sold from Kangyidaunt
Township to the Yangon market
during the one-month period in No-
vember, whereas up to 55,000 baskets
were shipped and sold within one
month from 1 to 31 December 2025.

“During the past month, we
shipped and sold up to 55,000 baskets
of Kyapyan paddy to the Yangon
market. From our township, paddy,
rice, and other agricultural products
are mostly transported and sold to
the Yangon market. Kyapyan paddy

belongs to the fine-grain group of
paddy varieties. Demand from the
Yangon side has been strong, which
is why shipments have increased.

At present as well, there are
ongoing linkages from the Yangon
market to purchase large quanti-
ties of Kyapyan paddy this month.
Compared with other paddy varieties,
Kyapyan paddy has seen more active
trading both over the past month and
recently,” said Daw Thiri Swe.

It is also reported that Kyapyan
paddy shipped and sold from Kan-
gyidaunt Township to the Yangon
market during March was trading at
up to K1,770,000 per 100 baskets.
As sales of this paddy variety have
improved, farmers, traders, cargo
handlers, and freight truck rental
operators are gaining employment
opportunities.

Kyaw Kyaw Lin
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ments on alleged legal consequences for the case of The
Gambia versus Myanmar at the International Court of Jus-
tice in The Hague, the Netherlands, on 20 January.

He stated: My task this afternoon is to deal with the
remedies claimed by The Gambia for the alleged violations
of the Genocide Convention and the Provisional Measures
Order of 23 January 2020.

There is no question of remedies because The Gam-
bia has not established by fully conclusive evidence that
Myanmar is in breach of any of its obligations under the
Convention or the Court’s Order.

The Gambia, as a non-injured State, requests a declara-
tion that Myanmar has violated its obligations under the
Genocide Convention and an order that it shall immediately
cease any ongoing violation of the Convention. In addi-
tion, it requests the Court to order Myanmar to provide
assurances and guarantees of non-repetition, and declare
that it must make reparation in the interest of the alleged
victims of genocide, including a long list of specific acts of
restitution, as well as compensation and additional means
of satisfaction.

When dealing with remedies, three questions must be
distinguished: First, whether the Court has jurisdiction to
entertain a particular remedy; Second, whether there is a
legal basis for the remedy claimed; and Third, whether the
factual and legal requirements of the legal basis are met. |
will deal with these three questions in turn.

Myanmar submits that the Court does not have juris-
diction to entertain a claim by a non-injured State like The
Gambia for reparation in the interest of alleged victims of
genocide.

Article IX provides that the Court may decide disputes
“relating to the responsibility of a State for genocide”. The
Court’s jurisdiction with regard to remedies thus depends
on what is meant by the term “responsibility of a State for
genocide.”

The term “responsibility of a State” must be interpreted
in light of “the rules of general international law ... on
responsibility of States for internationally wrongful acts.”
These general rules on State responsibility do not provide
for reparation to individual victims of violations of inter-
national law, but for reparation to their State.

The term “reparation” is understood as “reparation for
the injury caused”. Under the general rules of State respon-
sibility, only the State is injured — either itself or through its

Prof Stefan Talmon delivers rebuttal arguments at ICJ

Professor Stefan Talmon presented the rebuttal argu- nationals. The Court’s jurisdiction under Article IX concern- reparation in the interest of the beneficiaries of obligations

ing reparation is thus limited to inter-State responsibility.

In the Bosnia case, the Court held that “a finding that
‘the Court has jurisdiction’ ... does not necessarily prevent
subsequent examination of any jurisdictional issues later
arising that have not been resolved, with the force of res
judicata.” In that case, the Court distinguished between a
finding on the existence of jurisdiction and on the extent
of jurisdiction. A finding that the Court had jurisdiction did
not preclude a later decision on the extent of that jurisdic-
tion. The question of what kind of remedies the Court may
entertain under Article IX of the Genocide Convention
concerns the extent of its jurisdiction. This question was
not addressed, let alone decided in the Court’s Preliminary
Objections Judgment. The question has thus not been re-
solved with the force of res judicata.

It is submitted that, in light of the meaning of the term
“responsibility of a State for genocide” in Article IX, the
Court should decide now that its jurisdiction does not extend
to claims for reparation in the interest of alleged victims
of genocide, because the alleged victims themselves do
not have a right to claim reparation under the Genocide
Convention.

The Preliminary Objections Judgment neither addressed
nor decided the question of whether there is a legal basis
for the remedies claimed by The Gambia. That question
was therefore not decided with the force of res judicata in
the Preliminary Objections Judgment, as claimed by The
Gambia. The Court would have to decide this question now
if it found a violation of the Genocide Convention and that
it had jurisdiction to entertain a claim for reparation in the
interest of alleged victims of genocide.

Such a claim cannot be based on the Basic Principles
and Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Hu-
manitarian Law. The Basic Principles and Guidelines are
not legally binding and do not create any legal obligation
under international law to make reparation directly to the
alleged victims of genocide. Even less so do they establish
aright on the part of non-injured States to claim reparation
in the interest of the alleged victims.

The Gambia relies for its reparation claim also on Article
48, paragraph 2 (b), of the ILC’s Articles on State Respon-
sibility, according to which non-injured States may claim
from the responsible State performance of the obligation of

erga omnes partes. However, this provision is not reflec-
tive of customary international law, as shown in detail in
Myanmar’s Counter-Memorial.

If The Gambia wants to rely on Article 48, paragraph 2
(b), it must prove its customary international law status. It
has not done so. There is no constant and widespread State
practice, let alone opinio juris, for a right to claim repara-
tion in the interest of the beneficiaries of obligations erga
omnes partes. Claims by three States in ongoing litigation
are hardly capable of establishing a rule of customary inter-
national law, especially if such claims are opposed by the
respondent States in the proceedings in question.

The existence of a right under general international
law cannot be based on flawed logical deductions. That a
non-injured State may invoke responsibility for erga omnes
partes violations does not automatically equate to a right to
claim reparation in the interest of the beneficiaries of the
obligation breached. As the Court held in its Preliminary
Objections Judgment in the present case, “any State party
to the Genocide Convention may invoke the responsibility
of another State party ... with a view to determining the
alleged failure to comply with its obligations erga omnes
partes under the Convention and to bringing that failure
to an end.” There was no mention of bringing a claim for
reparation, despite such a claim having been expressly
raised in The Gambia’s application instituting proceedings.

The Gambia has also not explained how it has estab-
lished the interest of the alleged victims. As there are dif-
ferent forms of reparation, the alleged victims may prefer
compensation over restitution. Considering also that Bengali
Muslims resident in Myanmar would, as taxpayers, indi-
rectly be paying for their own compensation, they may be
content with declaratory relief.

The Gambia rather seeks an abstract and general decla-
ration by the Court that Myanmar must make restitution or
pay compensation for any damage caused, without specify-
ing that damage, in the hope of extracting from Myanmar
maximum amounts of money in subsequent negotiations.
The Court’s task, however, is not to make abstract state-
ments of law but to settle concrete disputes. The Court has
never ordered compensation for a breach of a Provisional
Measures Order because it has considered satisfaction by
way of a declaration of breach the “adequate form” of
reparation. The request for any other remedies should be
dismissed as being without any legal basis.

World Insights: Davos becomes
political battleground after Trump's
Greenland threats

Japan's TEPCO restarts
first nuclear reactor since
Fukushima disaster

Beijing January 21

The World Economic Forum
(WEF) in Davos, traditionally a
key platform for discussing global
economic trends and promoting co-
operative development, is evolving
into a political battleground this
year amid growing tensions over
U.S. President Donald Trump's bid
to take over Greenland.

Denmark's absence at this
year's forum is just one example
of the palpable political tensions.
However, Trump is leading the
largest ever U.S. delegation in
WEEF history, including Secretary
of State Marco Rubio, Treasury
Secretary Scott Bessent, Com-
merce Secretary Howard Lutnick
and his special envoy Steve Wit-
koff, signaling the U.S. administra-

tion's active involvement in shap-
ing the forum's discourse this year.

The forum, running from Mon-
day through Friday, was convened
under the theme "A Spirit of Dia-
logue."

Over the weekend, Trump an-
nounced an additional 10 percent
tariff from Feb. 1 on eight Europe-
an countries, including Denmark,
Britain, France and Germany, all
of which opposed his takeover of
Greenland, a self-governing Dan-
ish territory.

In a further mockery of Euro-
pean leaders, Trump on Tuesday
shared an artificial intelligence
(Al)-generated image on Truth
Social, which featured himself,
followed by Vice President JD
Vance and Rubio, planting a U.S.

flag on Greenland, with a sign
saying "U.S. territory est. 2026."
A second Al-generated image saw
Trump in the Oval Office with
European leaders, presenting them
with a map showing Greenland,
Canada and Venezuela covered in
the U.S. flag.

"The Greenland standoff has
upended the opening days of the
forum that had been expected to
largely focus on artificial intel-
ligence, economic growth, and
climate change," TIME Magazine
said Tuesday. Ahead of Trump's
Davos speech on Wednesday,
world leaders "began the week in
Davos with thinly veiled denun-
ciations of Trump's conduct," the
magazine added.

Xinhua

despite local opposition

Tokyo January 21

Japan's Tokyo Electric Power
Company (TEPCO) on Wednesday
restarted a reactor at the Kashiwa-
zaki-Kariwa nuclear power plant
in Niigata Prefecture despite local
opposition, marking the first oper-
ated by TEPCO to go back online
since the 2011 Fukushima nuclear
disaster.

Reactor No. 6 at the seven-unit
complex, about 220 kilometers
northwest of Tokyo, began its
nuclear reaction shortly after 7
p.m. local time. The utility said it
received approval from the coun-
try's Nuclear Regulation Authority
to conduct trial operations earlier
in the day.

TEPCO initially planned to

bring the reactor back online on
Tuesday, but had to postpone due
to an alarm malfunction during a
test operation.

Despite a survey showing that
residents were split over the re-
sumption, Niigata Governor Hideyo
Hanazumi gave the greenlight for
plant restart last November and the
prefectural assembly followed up a
month later.

The Kashiwazaki-Kariwa plant,
the world's biggest nuclear power
station capable of producing 8.2
gigawatts of electricity when at full
capacity, was among 54 reactors
shut following the March 2011 core
meltdowns at TEPCO's tsunami-
stricken Fukushima Daiichi plant.

Xinhua
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Mr Sam Blom-Cooper, Advocate for Myanmar, submitted
the rebuttal arguments that genocide has not been established
for the case of The Gambia versus Myanmar at the Interna-
tional Court of Justice in The Hague, the Netherlands, on
20 January.

He stated: I will present to you now the reasons why The
Gambia has failed to prove the acts have been committed
that constitute the actus reus of genocide; or any such acts
were committed with the requisite dolus specialis (or specific
intent) physically or biologically to destroy the claimed
group as such.

The Gambia’s evidence also lacks weight due to the
pervasive anonymity of the ultimate sources of information,
and the fact that the FFM reports and other reports relied
upon were not the product of a court, or court-like process.
It is another extraordinary feature of this case that not even
the Applicant, let alone Myanmar or the Court, knows the
identities of the vast majority of witnesses in this case. I turn
now to deal specifically with the events of 2016 and 2017.

In the Croatia case, this Court held that the term “killing”
in Article II (a) does not apply to civilian deaths occurring as
a result of use of force exclusively directed against military
targets, if the civilian deaths were not caused deliberately
Analogously, it will not apply to the death of armed persons
engaged in committing a terrorist attack, in the course of a
necessary military or security operation; or to civilian deaths
during such operations, if such operations were exclusively
directed at legitimate targets, and the civilian casualties were
not caused deliberately.

Throughout its case, The Gambia does not attempt to quan-
tify how many of those who allegedly died in the operations
of 2016 and 2017 were actively participating in the violence.
Instead, The Gambia merely refers to the FFM’s unverified
‘death toll’ figures and the vague and generalized claim that
the operations in August 2017 “directly resulted in more than
10,000 deaths”. The evidence presented by The Gambia.

While there is no specific numeric threshold in respect
of killings within Article II (a), given the estimated size of
the Bengali population in northern Rakhine State before
August 2017 was approximately 1.4 million, The Gambia’s
estimated number of deaths would have been insufficient
to contribute to the physical or biological destruction of the
group, and would have been incapable of bringing about its
physical destruction.

I turn next to paragraph (b) of Article II, which refers to
“causing serious bodily or mental harm to members of the
group”. Paragraph (b) applies only to acts of intentionally
causing serious bodily or mental harm. Thus, this provision
does not extend to bodily or mental harm inflicted by combat-
ants on each other in the course of battle in armed conflict.
Nor does it extend to serious harm inflicted upon insurgents
or terrorists in battle or during law enforcement operations.
Nor does it extend to unintentional collateral casualties in the
course of such operations.

Restrictions on, or deprivation of, food must be more
than “occasional denials of food supplies”, but must be “of
a systematic or general nature”, “calculated to bring about
the physical destruction in whole or in part” of the group.
It is perhaps telling that The Gambia elected to remove the
very section of the FFM dedicated to “Access to food and
malnutrition” from its Annexe of its Memorial. It does not
support its case.

The Gambia fails to identify any evidence of deliber-
ate deprivation of medical care, let alone any restriction on
medical care that comes close to meeting the threshold within
Article II (¢).

The Gambia does not show that the movement of part
of the population to Bangladesh occurred “in circumstances
calculated to result in the total or partial physical destruction
of the group”.

The Gambia has not addressed how any of these alleged
acts constitute measures calculated to bring about the physical
or biological destruction of the Bengali population as such. To
the contrary, the evidence shows that Bengalis have readily
been able to marry, procreate, and earn a living in northern
Rakhine State. An illuminating example of evidence in this
regard is to be found within The Gambia’s own evidence,

Sam Blom-Cooper Presents Rebuttal Arguments at ICJ

such that 51 of 55 (i.e. 93 per cent) of The Gambia’s signed
witness statements originate from married persons, and that
50 of 55 (i.e. 91 per cent) are parents to children, with on
average fiveeach.

Inow proceed to paragraph (d) of Article II, which refers
to “imposing measures intended to prevent births within the
group”. According to The Gambia, the actus reus of this
paragraph is satisfied by what is alleged to be a high preva-
lence of rape and other brutal forms of sexual violence. The
Gambia claims that such acts impaired the willingness and
ability of alleged victims to procreate, both because it affected
their possibility of marriage, and because the trauma has led
them not to procreate.

Put shortly, this argument fails for the same reasons it was
rejected in the Croatia case, in that there was no evidence
“that the acts of sexual violence were perpetrated to prevent
births within the group”.

The Gambia’s evidence does not show that any alleged
acts of rape and sexual violence committed during Myan-
mar’s military operations have, in fact, prevented meaningful
numbers from finding spouses or procreating.

The Gambia does not specify exactly when or where these
particular alleged incidents are said to have taken place, or
the evidential basis for the assertion. Nor does The Gambia
establish by evidence any causal nexus between any alleged
incident of sexual violence and the prevention of any births.

The first feature of the evidence to be considered is the
existence and activities of ARSA in the region, and the con-
text in which the operations of 2016 and 2017 took place. In
short, ARSA was a serious threat. It was both necessary and
justified to deploy military force to confront such a threat
when it commenced its attacks.

Accordingly, Myanmar disseminated Rules of Engage-
ment, which are accepted as being consistent with internation-
ally-recognized standards, to its command headquarters and
on pocket-cards to its personnel, in advance of conducting the
operations. Such a step, to place limits on the use of military
force, is manifestly at odds with the intent on the part of the
State to destroy the protected group.

First, the operations in October 2016 only began after
there had been a series of coordinated ARSA attacks upon
security personnel and infrastructure in Maungdaw and
Rathedaung Townships. On this occasion, ARSA’s cam-
paign of violence extended to more than 50 locations and
involved many killings of non-Muslim civilians, not least at
Kha Maung Seik.

Since early September 2017, the threat from ARSA to
civilians and state security personnel has diminished, and
accordingly, there have been no comparable military opera-
tions. The Gambia makes not a single allegation, and has
not adduced any evidence, of any killings or other serious
acts of violence which it claims amount to demonstrations
of genocidal intent by the Myanmar security services against
Bengalis since that date, more than 8 years ago. The Gambia
has no explanation for how or why the violent expression
of its alleged genocidal intent, said to be underpinned by a
“deep-seated hatred”, simply evaporated after seven days in
late August 2017.

Accordingly, following the 2016 attacks, certain secu-
rity measures were implemented, which included: requiring
residents to remove fences from their homes; confiscating
items that could be used as weapons, such as large knives;
and imposing curfews, which applied to Bengali and non-
Bengali residents alike.

To these alleged preparatory genocidal measures, The
Gambia falsely suggests that Myanmar used starvation as
a means of weakening the population and preparing it for
destruction. This is, again, a claim without evidential support
and simply wrong for the reasons given by Ms Lawrie. In
fact, the available evidence positively shows that Myanmar
ensured the supply of food to affected Bengali communities,
as security considerations would allow.

It is beyond doubt that a tight geographical nexus exists
between ARSA activity and responsive military operations.
As Ms Lawrie and I have set out in detail in respect of all
46 specific locations where genocidal violence is alleged,
without exception, military operations were conducted only

at, or in direct proximity to, locations where ARSA had at-
tacked or was known to be active.

The Gambia uncritically adopts, and presents as conclu-
sive, the FFM’s ‘reasonable grounds’ estimate of “more than
10,000 deaths” as having been the direct result of the military
operations in August 2017. By contrast, the total figure of
“520 people killed” (comprising 376 ARSA fighters, 131
“ethnic/Hindu/Bengali people” and 13 “members of security
force”), as recorded by Myanmar, is dismissed by the FFM
merely because it does not conform to its own estimate.

In any event, even if The Gambia’s contended figure of
10,000 deaths was proven, and even if every one of those
deaths was an intentional killing such as to come within Ar-
ticle II (a), this number would still be “small in relation to the
size of the targeted part of the group”, to follow the language
of the Court in the Croatia case. The alleged targeted group
of Bengalis in this case stood at approximately 1.4 million.
The disputed figure of some 10,000 fatalities constitutes
some 0.7 per cent of the total, which is about the same — in
fact slightly less — than considered in Croatia.

In particular, at the time of the military operations of
2016 and 2017, 126,000 Bengalis were living in IDP camps
in Rakhine State. There is no evidence that any of them were
subjected to any military operations or other form of violence
atall. There is also no evidence that conditions in those camps
were such as to lead to the physical or biological destruction
of those living there.

Testimony from multiple IMM witnesses reveals that the
military would: ask them why they were leaving; or, tell them
not to leave Myanmar; or, tell them they could go where they
wished; or, photograph them in groups; or, direct them where
to go; or, they simply ignored them. Moreover, Myanmar
denies that sexual violence took place in the manner or on the
scale alleged, and this has not been proved by The Gambia.

Myanmar accepts that, following the 2016 military
operations, there were numerous arrests, detentions and
prosecutions of Bengalis, mostly men, allegedly involved
in ARSA’s attacks. This was not indiscriminate targeting of
any or all Bengalis, but only those reasonably suspected of
involvement in ARSA’s violence.

The Gambia claims that there was a deliberate targeting of
Bengali leaders and that “Myanmar systematically detained,
tortured and killed—often in public view—Rohingya com-
munity leaders, including religious leaders, throughout north-
ern Rakhine State.” It rests on the most tenuous, anonymous,
summary hearsay evidence that does not even indicate who
or what the source was, nor when, where, or how any such
alleged incidents are said to have taken place. It is little more
than an assertion, from which no pattern of conduct can be
said to arise, nor from which an inference of genocidal intent
could reasonably be inferred.

There was no “consistent pattern of conduct” from which
an intent to destroy any protected group as such can be in-
ferred. While there was a significant number of casualties in
three locations where the most intense clashes with ARSA
took place, in the other 43 locations, alleged violence and loss
of life were far less, and often minimal or even non-existent.
Without exception, the counter terrorism operations were
responsive to ARSA violence.

Myanmar’s operations were only conducted in locations
proximate to those where ARSA was active; Bengali villages
where ARSA was not active were simply not subject to any
form of military engagement. Indeed, many Bengali villages
were completely untouched.

The operations were short-lived, lasting only a matter of
days. No allegations of homicide, or even an assault, post-date
5 September 2017, which begs the question why expression
of the alleged genocidal intent disappeared so precipitously
and remained so?

Myanmar did not attempt to harm a single individual out
0f 126,000 Bengali Muslims living in the Internally Displaced
Persons camps in Rakhine State, who, on any view, would
have been supremely vulnerable to destruction had a geno-
cidal intent existed. Myanmar is confident that this Court will
carefully and fairly assess all of the evidence, and when it
does, will conclude that genocide has not been established,
and did not take place.
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